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KRECHEVSKY,U.S.B.J.

I.

John R. CanneyIII, the trusteeof the Chapter7 Estateof Donald Claude

Robinson(“the plaintiff”), on July 28, 1999,flIed a complaintagainstthefive named

defendantsassertingthat he,astrustee,hadsentdividend checksto eackoithefive

defendants;that the defendantshad cashedsuchchecks;that the defendantshad

“receivedmore thantheamountto which theywereentitled”; that he hadrequested

thatthedefendantsreturnsuchfundsto him andthatthedefendantshaverefusedto

do so.

All fivedefendantsfiled like answersgenerallystatingthat theywerewithout

sufficientknowledgeto answertheavermentsofthecomplaintasto why theilividends

shouldbereturned.Theplaintiff, on November22, 1999, filed a motion for summary

judgmenttogetherwith a memorandumof law and a “Statementof Material-Facts”

C’ theStatement”).In pertinentpart,theStatementasserts:

“4. The amountstenderedto Defendantswere in excessof their true
entitlementasthepriority creditors,I.R.S.andVermontDepartmentof
Taxes,werenot first paid.

5. ThePlaintiff demandedthereturnof thefundssothat hecouldpay
the priority creditorsand recalculatethe dividend for the unsecured
creditors.”

Theplaintiff did not supporthis allegationsby affidavit or anyotherform ofproof.’

Althoughnot referredto in thecomplaintor in themotion papers,

BankruptcyCode§ 549(a)providesthat a“trusteemayavoid atransferof
propertyoftheestate-- (I) madeafterthe commencementofthecase;and(2)

(B) that is not authorizedunderthistitle or by the court.”
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All five defendantsagainflied similar responsesto the summaryjudgmentmotion,

including“StatementsofDisputedFacts”and“Counter-StatementsofMaterialFacts,”

the gist of which deniesparagraph4 of theStatement“for lackof information,”and

deniesthattheplaintiff is entitledto a returnof thefunds.

II.

Exceptwherepleadingspresentonly a questionof law, Fed. 11. Civ. P. 56(c),

madeapplicablein bankruptcyproceedingsby Fed.R. Bankr.P. 7056,contemplates

thata movantfor summaryjudgmentwill submit “pleadings,depositions,answersto

interrogatoriesandadmissionson file, togetherwith affidavits” to show thereis no

genuineissuefor trial andentitlementto thegrantingof themotion. Whensupporting

affidavitsaresubmitted,then,pursuantto Rule56(e),“an adverseparty maynot rest

uponthemereallegationsor denialsofthe adverseparty’s pleading....” Inasmuchas

theplaintiff hassubmittedwith his motion neitheraffidavitsnoranyothersupporting

materials,thecourt,despitethedefendants’meredenials,is precludedfrom granting

themotion for summaryjudgment.

III.

Theplaintiff’s motionfor summaryjudgmentmostbe,andherebyis, denied,

and the clerk of the court is requestedto schedulethe adversaryproceedingfor

immediatetrial. It is
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SOORDERED.

Datedat Hartford,Connecticut,this dayof January,2000.
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