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UNITED STATES BANKRUPTCY COURT
Filed & Entored DISTRICT OF VERMONT

On Docket
August 14, 2020

IN RE: ) [Case# 20-10020-cab
) |Chapterl2 Case ORDER

DENIS NEIL LINEHAN )| Overruling Debtor's Objection to CNH Motion,
)| Granting CNH Conditional Relief from Stay,and
)

Debtor. Directing Debtor Make Adequate Protection Payments

This mattercamebeforethe Courtfor consideratiorof the Motion by CNH IndustrialCapitalLLC ("CNH") for Relief
from the AutomaticStayand AdequateProtectiondatedJunel0, 2020(doc.#75,the"Stay Motion™). The StayMotion was
properlynoticedandserveddoc.# 75). The Debtorfiled anObjection(doc.# 80) anda hearingwasheldon the StayMotion
andObjectionon July 14,2020.At thathearingcounsefor thetwo partiesreportecthey hadresolvedthe matterbasednthe
termssetforth ontherecordat thathearing,andthe only issueto befinalizedwasthe amountof theadequaterotection
paymentandthe Debtor'sattorneyindicatedshebelievedthe proposeds600per monthpaymentwould be acceptabldut
neededo verify that. The Courtcontinuedthe hearingto August11,2020,basednthe partiesrepresentatiothatthey
wouldfile astipulationmemorializingtheir settlemenprior to thatdateandthe Courtanticipatingno further hearingwould
benecessary.

Onthemorningof August11, 2020,just hoursbeforethe continuedhearingin this matter,CNH filed theinstant
proposedstipulatedorder(doc.# 85, the"Stipulation™).It includesthe sametermsthe partiesannouncedt the July 14th
hearing,includinganadequatgrotectionpaymentof $600permonth.The Debtorfiled neithera consennor anobjectionto
the Stipulation.At the continuedhearingon August11th,the Debtor'sattorneyreportedshehadjust recentlynotified CNH's
attorneythatthe Debtorobjectedo a substantivéermof the Stipulation,namelythe surrendepor saleof theroundbalerand
associatedbalethrower,andinsteadwantedto retainandpayfor thosetwo piecesof equipmenbverthefive-yeartermof a
chapterl2 planthe Debtorintendsto file very soon.The Debtor'sattorneytook the positionthatthe partiesdid nothavea
settlemenbf the StayMotion but did notaddres<CNH'sassertiorthatVermontlaw would deemit so.Rather sheaskedhat
the Courthonorthe Debtor'schangeof mind, denyCNH's StayMotion andrejectthe Stipulation,regardingCNH'scollateral:

Loan # Collateral S/IN PRICE
Description
01819021 BC5070 NH SQ Baler YEN118418 $10,500
72 NH Baler Thrower YEN160987
01819022 T6030 NH Tractor Z7BD03137 $42,500
01819024 FR450 NH Round 53170006M $25,500
Baler
A15240
350 John Deere
Mower 136632
L Q3548 Bradco Forks

CNH insiststhatthe partieshada completefinal, andclearsettlementf the StayMotion, pointsout that CNH gaveup
rightsin relianceuponthatsettlementthe only termthathadbeenopenis notthe subjectof a disputeat thistime, it is too late
for the Debtorto seekrevisionof the substantiveéermsof the settlementand,underVermontlaw, CNH is entitledto enforce
the settlementasarticulatedon therecordon July 14, 2020andsetforth in this proposedstipulatedorder.

Whenthe Courtinquiredof the Chapterl2 Trusteeasto his position,he urgedthe Courtto permitthe Debtorto
renegotiatehetermsof the settlementn orderto maximizethelikelihood of successn this case He did notaddresgheissue
of whether,undercontrollinglaw, the settlements enforceablainderthe circumstancepresenthere.
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|1. CNH is granted conditional relief from the automatic stay as to the foregoing listed equipment

(hereinafter the “CNH Collateral”). Debtor has or will place all the CNH Collateral (except for
the BC 5070 NH SQ Baler and 72 NH Baler Thrower) for immediate sale with Champlain
Valley Equipment, and CNH hereby consents to sale of same at prices no less than as set forth in
the “price” column above. Debtor intends to use the BC 5070 NH SQ Baler and 72 NH Baler
Thrower, and agrees to pay CNH adequate protection payments with regard to same in the
amount of $600 per month commencing no later than July 31, 2020, and continuing until that
equipment is sold or turned over to CNH as provided herein.

2. Debtor shall have until September 30, 2020, to pay CNH in full the amount set
forth in the CNH Proof of Claim (Claim No. 10-1) with respect to the three financing contracts
for the CNH Collateral, including post-petition interest at the contract rate set forth in the
contracts. All net sale proceeds will be paid over to CNH until its secured claim is paid in full.
The only deductions permitted from sale proceeds will be the 10% commission payable to the
selling dealer. In the event the Debtor fails to pay as agreed, Debtor shall turn over possession of
any unsold CNH Collateral to CNH as directed by CNH, and relief from stay shall be effective
immediately, and CNH shall be authorized to proceed immediately with its state law remedies
with respect to the CNH Collateral, including the sale of same pursuant to Article 9 of the
Uniform Commercial Code, without any further Order of this Court. Debtor shall peaceably
assemble and either deliver the CNH Collateral to CNH, or make it available for pick-up.

5. Within thirty (30) days after completing its disposition of the CNH Collateral,
CNH shall provide the Debtor with a report of all sales, and will remit to the Debtor surplus
funds, if any, after satisfaction of the amounts due to CNH.

6. Debtor agrees that the amount due to CNH shall include post-petition interest due

under its contracts in accordance with their terms and applicable law.
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7. Debtor voluntarily agrees to waive and release any right to appeal from this

Stipulated Order.

8. Theobjectionthe Debtorassertectthe August11,2020hearingis overruled,
basedn thefollowing analysis.

TheVermontSupremeCourthasobserved:
Partiesarefreeto enterinto a binding contractwithout memorializingtheir agreement
in afully executeddocumentSeeRestatemeniSecond)f Contractsg 4 (1981).In such
aninstancethe mereintentionor discussiorto committheir agreemento writing will
not preventthe formationof a contractprior to thedocument'xecution.
CatamountlateProd.,Inc. v. Sheldon 2003VT 112,915,176Vt. 158,163,845A.2d 324,329

(2003)(somecitationsomitted).In thatdecisionthe SupremeCourtadoptedhefour factortestthe
SecondCircuit hadarticulatedfor determiningwhetherthe partiesintendedo be boundin the
absencef afully executeddlocumentpamely
(1) whethertherehasbeenanexpresseservatiorof theright notto be boundin the
absencef awriting; (2) wheretherehasbeenpartial performancef the contract;(3)
whetherall of thetermsof the allegedcontracthavebeenagreedupon;and(4) whe-
thertheagreemenatissueis thetype of contractthatis usuallycommittedto writing.
Id. at 164, citing Winstonv. MediafareEntm'tCorp., 777F.2d 78,80 (2d Cir.1986).Moreover this
is aquestioncourtsmustaddressvith someregularity,in bothVermontandthe SecondCircuit:
Preliminaryagreementarenot a novelconceptCourtshavelong acknowledgedhat
thereis arangeof preliminaryagreementssomeof which areenforceablendsomeof
which arenot. ... Ontheonehand, mereagreemento agreeat somefuturetime is not
enforceable But onthe otherhand,[a] contractis not necessarilyackingin all effect
merelybecausét expressetheideathatsomethings left to futureagreement.’
Miller v. Flegenheimer2016VT 125,912,203 Vt. 620,625,161A.3d 524,528 (2016)(quoting

TractebeEnergyMKktg., Inc. v. AEP PowerMktg., Inc., 487F.3d89, 95 (2d Cir. 2007)(other

citationsomitted)).

Applying this controllinglaw to thefactsandcircumstancepresentedTHE COURT
FINDS theagreemenbetweenCNH andthe Debtorsatisfiesthe Winstontestbecaus€l) it hasno
expresgeservatiorof theright notto be boundin theabsencef awriting; (2) it hasbeenpartially
performedn thatthe Debtorhasalreadydeliveredcertainpiecesof the CNH Collateralto an
equipmentdealershigor sale;(3) it is completesincethe DebtorandCNH werein agreemenasto
all termsof agreemenasof July 14th,otherthanthe amountof the adequaterotectionpayment
andthattermwasfinalized shortly afterthatdate;and(4) it is thetype of contractthatis usually
committedto writing, bothattorneysunderstoodheywould needto be putit in writing for CNH to
obtainanOrder,andtheyrepresentetheywould do soshortlyafterthe July 14thhearing.

Therefore]T IS HEREBY ORDEREDthe partiesagreementasrecitedon therecordat the
July 14thhearing,is enforceablendthe Debtoris boundby thetermsof thatsettlementwhich are

memorializedn this Order.
6&,@/&%

August14,2020 ColleenA. Brown
Burlington,Vermont United StatesBankruptcyJudge






