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UNITED STATESBANKRUPTCY COURT
DISTRICT OF VERMONT

Inre
DONALD D. CURTIS, Chapter 7 Case
Debtor. #01-10032 cab
Appearances of Counsel:
John R. Canney, 11, Esq. Kathleen Walls, Esg. Kevin Purcell, Esg.
Rutland, VT Middlebury, VT Albany, NY
Attorney for Trustee Attorney for Debtor Office of U.S. Trustee

MEMORANDUM OF DECISION
GRANTING DEBTOR’'SAMENDED MOTION TO DISMISS

The matter before the Court is the Debtor's Amended Motion for Dismissa [Dkt. #14-1] (“theMotion to
Dismiss’) filedMarch 7, 2001. Objectionsto the requested relief werefiled by the Trustee [ Dkt. #7-1] and theU.S.
Trustee [Dkt. #13-1]. At the hearing held on April 17, 2001, this Court granted the debtor’s motionto dismiss his
chapter 7 case and indicated that a written decison would follow. The Court has jurisdiction over this matter
pursuant to 28 U.S.C. 88 157 and 1334.

Background

OnJanuary 11, 2001, avoluntary petitionfor bankruptcy relief wasfiled pursuant to Chapter 7 of 11 U.S.C.
(“the Bankruptcy Code’) on behdf of the debtor. Throughout the petition the debtor is identified as Dondd D.
Curtis. However, the petitionand related forms were filed and signed by Lerlene McGuire, the debtor’ s daughter,
as Power of Attorney for Donad Curtis, with an accompanying Genera Unlimited Durable Power of Attorney

(hereafter “the Power of Attorney”) dated April 18, 2000.



The Power of Attorney states in pertinent part:

KNOW ALL PEOPLEBY THESEPRESENTS that |, Dondd D. Curtis,
of Springfidd, inthe County of Windsor, State of Vermont, do hereby authorizeand
empower Lerlene McGuire of Brigtal, Vermont, as my true and lawful atorney in
fact to make, execute, and ddiver any and dl indruments, documents, and other
writings and to do, perform, and otherwise transact any and dl actions, acts, or
transactions on my behaf whichare necessary or convenient to the commencemernt,
continuation, or completion of any transaction or occurrence of any kind or nature
whatsoever, which | do perform, or otherwise transact on my own behaf.

Thisgenera unlimited durable power of attorney shal beliberdly construed,
and without intending to limit the generdity of the power of attorney conveyed
herein, shdl indlude but not be limited to the power and authority to make, execute,
and ddiver any contract for the purchase or sale of any red, persona, or mixed
property, any hill of sae, any deed or other indrument of conveyance, any
promissory note and security agreement, finandng statement, or mortgage deed
securing the same, any lease agreement and the power and authority to conduct,
engage in, and transact any and al lawful business, of whatever nature or kind
whatsoever, on my behdlf, including but not limited to the endorsement, execution,
and negotiation of any check or other commercid paper and disbursement of the
funds derived therefrom. This power shdl further include the power to make gifts
onmy behdf, induding giftsto my attorney in fact, but not her spouse, her creditors
or to anyone to whom she is obligated for support. The power to make gifts to
hersdf, vested in my attorney in fact is not, nor shall be construed to be a genera

power of gppointment.

This ingrument is to be construed and interpreted as a generd power of attorney
and the enumeration of specific items, rights, acts, or power hereinisnot limited to,
nor doesit, limit or redtrict, and is not to be construed or interpreted as limiting or
redtricting, the generd powers herein granted to my attorney in fact.

This power of attorney is intended to be durable and shdl not be affected or
impaired by any physica or menta disability which may heresfter aflict me.

In his motion to dismiss!, the debtor asserts two grounds for relief. Firgt, the deotor avers that he would

L The debtor, through his bankruptcy attorney of record, initially filed his Motion to Dismiss [Dkt. #3-1] on February
23, 2001, shortly after the petition was filed. The motion was not signed by the debtor and did not indicate service on all
applicable creditors. In order to resolve the part of the U.S. Trustee’' s Objection pertaining to lack of debtor’s signature and
inadequate service on creditors, the debtor filed his Amended Motion to Dismiss [Dkt. #14-1], signed by the debtor and his
bankruptcy counsel, without any substantive changes. The Court regards the motion to dismiss as amended as the operative
request for relief and will address all Objections by the U.S. Trustee and case trustee that remain unresolved by the procedural
amendment regarding service and the need for a proper signature.
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have chosen not to file the bankruptcy petition if he had been aware of the possible adverse impact upon a recent
red estate transaction involving his homestead purportedly undertaken entirely for estate planning purposes. From
the record, it appearsthat the debtor isreferringto a pre-petitiontransactionwhere the debtor transferred hisinterest
in his homestead to his intended heirs, reserving for himsdf both a life estate and the unfettered power to sdll the
property during hislifetime. The debtor indicates that he has only recently learned that the chapter 7 trustee may,
and infact intendsto, move to avoid this trandfer as a fraudulent conveyance. The debtor points out that he neither
sgned the bankruptcy petition nor appeared at the 8341 mesting of creditors; both legally required actions were
undertaken by Lerlene McGuire as his “attorney-in-fact.” Thus, the debtor concludesthat he should not be bound
by the petition and should not be put in a pogtion to have his estate planning transaction — and his homestead - at
risk based upon legd filings he neither sgned nor understood.  As his second ground for relief, the debtor argues
that the subject Power of Attorney does not include language which specificaly permits the attorney-in-fact to file
for bankruptcy protection on behdf of the debtor and, therefore, is ineffective for commencing a bankruptcy case.

In response, the casetrustee states that based uponaninguiry he conducted of the debtor’ s attorney-in-fact
at the 8341 meeting of creditors, the trustee believesthat the debtor actudly conveyed his homestead to his children
during caendar year 2000 for two reasons. (1) to consummate estate planning and (2) to take the asset out of the
hands of the debtor so that his creditors could not reachit. Based upon this belief, the trustee asserts that it would
clearly not be in the best interest of the creditors to dismiss the case and deprive the trustee of the opportunity to
bring this asset back into the debtor’ s name for the benefit of generd unsecured creditors. Thetrustee additiondly
assertsthat the debtor’ sfalureto understand the effect of filing bankruptcy isinsufficient grounds for dismissal of the

case. Inhissupporting lega memorandum, trusteerelies solely upon the case of InreHurt, 234 B.R. 1 (Bankr. N.H.

1999) to judtify his argument that this case should not be dismissed.



The U.S. Trustee opposes the motion to dismiss (1) because the motion contains “too many unanswered
questions,” (2) because it fals to indicate for what other purposes the Power of Attorney has been invoked or
whether the attorney’ s authority derivesfromthe debtor or the debtor’ s attorney-in-fact, and (3) because debtor’s
Schedule A isambiguous as to the actua fair market vaue of the debtor’s homestead property.

Issue

The issue presented by this motion is whether a general power of attorney is sufficient to authorize the

attorney-in-fact to file a petition on behalf of a debtor who subsequently opposes being in bankruptcy.
Discusson

It appears well-settled that a bankruptcy case may be commenced through an attorney-in-fact under
appropriate circumstances. An attorney-in-fact may commence a bankruptcy case so long as the debtor qudifiesfor
relief under 11 U.S.C. 8109, the commencement of the case is within the scope of the specific language contained
in the document granting the power of attorney, and such action by the attorney-in-fact does not constitute the
practice of law. See 11 U.S.C. 8109; Bankruptcy Rule 9010; seealso Inre Gridley, 131 B.R. 447 (Bankr. D.
S.D. 1991); Inre Brown, 163 B.R. 596 (Bankr. N.D. Fla. 1993); In re Raymond, 12 B.R. 906 (Bankr. E.D.Va.

1981); cf. InreHurt, 234 B.R.1 (Bankr. D. N.H. 1999); but see In re Smith, 115 B.R. 84, 85 (Bankr. E.D. Va

1990)(denying petitioner’ srequest to file petitionthrough spousal power of attorney and requiring a court-appointed
guardian having specific authorizationto file bankruptcy). In addition to the specific terms of the granting authority,
some courts aso congder the existence of any exceptiona circumstances at the commencement of the bankruptcy
case. See Inre Brown, 163 B.R. at 597.

Admittedly, there is a it as to the requisite indida of authority needed to allow an attorney-in-fact to
commence a bankruptcy case on behdf of adebtor. See Wekdl v. U.S., 14 F.3d 32, 33 (9" Cir. 1994); InreKing,

234 B.R. 515, 517 (Bankr. D.N.M. 1999). Some courts recognize the effectiveness of apower of atorney only if



ratified by the debtor. See In re Bdlard, 1987 WL 191320 (Bankr.N.D.Ca. 1987)(genera power of attorney
authorizesfiling of bankruptcy provided debtor, stationed aoroad in armed services, specificdly ratifiesthefiling in
writing); In re Sullivan, 30 B.R. 781 (Bankr. E.D.Penn 1983)(filing of bankruptcy pursuant to a generd power of
attorney dlowed where it is subsequently ratified in writing by the debtor with an express grant of authority). A
number of courts scrutinize the empowering document for express language specificaly authorizing the filing of
bankruptcy. See Inre Brown, 163 B.R. 596 (Bankr.N.D.Ha 1993)(specific language expresdy authorizing filing
of bankruptcy required inthe power of attorney aong withexceptional circumstances); Inre Raymond, 12 B.R. 906
(Bankr.E.D.Va. 1981)(genera power of attorney does not authorize wife to file bankruptcy for husband, stationed
abroad in armed services, which is deemed a persona privilege); In re Morgan, 182 B.R. 4 (Bankr. SD.N.Y.
1995)(citing In re Raymond and voiding petition ab initio where the debtor rejected the petition filed without her
knowledge by another pursuant to an unacknowledged power of attorney that did not specificdly authorize filing
bankruptcy); In reKing, 234 B.R. 515 (Bankr. D.N.M. 1999)(while dedling with ability of conservator to file for
another, notesthat the debtor never affirmatively gave the power to file on her behdf). Moreover, some courts are
concerned that a court-gppointed guardian or next of friend be involved in a bankruptcy filing pursuant to a power
of atorney. See In re Smith, 115 B.R. 84 (Bankr. E.D.Va. 1990)(citing Inre Raymond, rejects bankruptcy petition
filed pursuant to power of attorney and requires a court-appointed guardian or next friend); see generally Inre
Murray, 199 B.R. 165 (Bankr. M.D. Tenn 1996).

While acknowledging the need for alegd document that sufficiently grants the power of attorney to act in
aparticular matter, the requisiteindicda of authority may vary. Compare Inre Gridley, 131 B.R. 447 (Bankr. D.S.D.
1991)(B.R. 9010 dlowsfiling by attorney-in-fact where aspecific provisonof the power of attorney authorized and

instructed holder to file a bankruptcy petition on behaf of debtor)(cited by In re Hurt, supra) and In re Raymond,

12 B.R. 906 (Bankr. E.D. Va 1981)(genera power of attorney insufficient to authorize wife to file bankruptcy on



behdf of husband), withInreHurt, 234 B.R. 1 (Bankr.D.N.H. 1999)(filing pursuant to a power of attorney alowed

where the power of attorney grants* broad authority” and mentionsability to “commenceand prosecute ... dl actions
and proceedings’ and no evidencethat the debtor revoked or terminated the power of attorney by operation of law)
and Inre Balard, 1987 WL 191320 (Bankr. N.D. Cd. 1987)(genera power of attorney permits wife to file
bankruptcy on behdf of husband).

Based upon the foregoing analys's of relevant casdaw, this Court determines that something more than a
generd power of attorney is necessary to authorize the commencement of abankruptcy case on behaf of a debtor.
The generd language of the subject Power of Attorney, dthough requiring alibera congtruction, does not authorize
thefiling of abankruptcy case. The indant Power of Attorney specifically addresses various potentid red estate,
gifting giving and business transactions, but not litigation in generd or bankruptcy in particular. It isthe lack of any
reference to litigation or lega proceedings that distinguishes the ingtant Power of Attorney from the document
presented in In re Hurt, supra, or the other above-referenced cases where the power of attorney was deemed
adequate to support the commencement of a bankruptcy case.

Furthermore, the terms of the Power of Attorney limit the authority to act on behdf of the debtor “to make,
execute, and ddiver any and dl indruments, documents, and other writings and to do, perform, and otherwise
transact any and dl actions, acts, or transactions on my behaf which are necessary or convenient to the
commencement, continuation, or completion of any transaction or occurrence of any kind or nature whatsoever,
which | do perform, or otherwise transact on my own behalf.” (Emphess added). The debtor was not
undertaking a bankruptcy at the time the Power of Attorney was executed and has emphatically expressed an
unwillingness to be involved in the bankruptcy case. Thisiscriticad. The filing of abankruptcy caseisa serious act
with profound lega consequencesfor debtorsand creditorsand should not beundertakenwithout careful deliberation

of the consequences. See Inre Brown, 163 B.R. a 597. Moreover, the commencement of abankruptcy case



requires an affirmation of the completeness and accuracy of financid statementsand of schedules of debts and assets,
and requires the persona knowledge and oath of the debtor or someone authorized to act onhisor her behdf. See
In re Boone, 236 B.R. 275, 280 (Bankr. M.D. Fla. 1999). Itisavery substantid burden for an atorney-in-fact to
undertake respongbility for fulfilling these duties. 1t is this Court’s determination that the attorney-in-fact must
demongtrate that he or she is both capable of fulfilling these duties and authorized by the debtor to commence the
case in order for the power of attorney to be given effect in a bankruptcy court.

For these reasons, this Court is reluctant to construe the subject Power of Attorney to require an unwilling
debtor to maintain this bankruptcy case absent specific authorization in the granting document or exceptiona
circumstances -- especidly at this prdiminary stage of the case, before creditors could have reasonably relied upon
the notice to any sgnificant detriment. See In re Balard, 1987 WL 191320 (Bankr. N.D. Ca. 1987)(proceedings
may be dismissed by unwilling debtor  as not within scope of a sandard power of attorney within areasonable time
of filing bankruptcy).

Inlooking to State law, it ppears that this decison is congstent withthe construction of powers of attorney

under gpplicable Vermont law. See Bournev. Lgoie, 540 A.2d 359, 149 Vt. 45 (Vt. 1987)(alowing daughter to

file quit to reform a deed where the power of attorney granted power to represent for al matters concerning the

farm); Conger v. Gruenig, 96 A.2d 821, 117 Vt. 559 (Vt. 1953)(deemed the power of attorney to be limited and

not indluding the entering into agreements not specificaly authorized); see also Schdl v. Gilbert, 741 A.2d 286, 169
Vt. 627 (Vt. 1999)(dlowing sde of Certificates of Deposit athough not expresdy authorized where powers were
“broadly drawn” yet specificaly authorized drawing fundsfrombank accountsand meking various financid decision).

The Court does not address the arguments of the case trustee as to the alleged fraudulent conveyance
because the determination to alow digmissd of the chapter 7 case is made without consideration of — and is

independent of — the merits of that contention. The Court recognizesthat the debtor’ s concern over the possibility



of loang his homestead was undoubtedly the primary motivation for his mation to dismiss the case, but the Court
cannot address that questionwithout determining first the validity of the filing of the case. Since the Court hasfound
that the Power of Attorney was ineffective to commencethe case, the Court findsno reasonto consider speculation
as to what might be proven in a fraudulent conveyance proceeding.

For the reasons set forth above, the debtor’'s motion to dismiss is granted and this chepter 7 case is

dismissed.
May 22, 2001 /9 Calleen A. Brown
Rutland, Vermont Colleen A. Brown

United States Bankruptcy Judge



