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UNITED STATESBANKRUPTCY COURT
DISTRICT OF VERMONT

Doc# 162-1
In Re:
Laura Ann Stoltz, Chapter 7
Debtor. Case No. 97-11879

MEMORANDUM OF DECISION
GRANTING MOTION FOR RELIEF FROM STAY

. ISSUE

Brattleboro Housng Authority ("BHA") hasfiled aMotionfor Rdlief fromthe Automeatic Stay (the
"Motion™), to enforce its rights and remedies under a lease (the "Leasg’) with Laura Ann Stoltz (the
“Debtor”) and her co-tenant, Shane Farrell, for apublic housing unit located in Brattleboro, Vermont (the
“Premises’).! BHA dleges post-petition payment defaults under the Lease, entitling it to relief from stay
to commenceevictionproceedings againgt the Debtor (and co-tenant).? In opposition, the Debtor contends
that thereare no “ post-petition” defaults and, therefore, BHA is not entitled to lift stay relief. The Debtor
argues, firdt, that the conversion of her case fromchapter 13to chapter 7 transformed any post-petition,
pre-conversionlease default debts to pre-petition clams; and second, that granting relief to BHA to evict
her would violate 8525(a) of the Bankruptcy Code, which protects a debtor against discriminatory
trestment by a governmentd unit.

This mation raises the issue of whether tenants who have leases with government agencies are

protected fromevictionby the provisons of 11 U.S.C. 8525. ThisCourt findsthat 8525 doesnot prohibit

! For ease of discussion, the Debtor will be referred to adone when discussing the tenants under
the Lesse.

2 Thereis no dispute that the only remedy BHA seeksisto evict the Debtor; both parties
acknowledge the discharge of the Debtor’ s liahility for unpaid rent.

1



eviction of adebtor who isin default under the terms of a lease and therefore, grants BHA’s motion for

relief from the autometic Say.

1. JURISDICTION
This Court hasjurisdiction over this motion under 88157, 1334 and 1411 of Title 28, U.S.C.
1. BACKGROUND

Therdevant factsaresmpleand undisputed. BHA isagovernmentd entity that operatesthe public
housing complexwhere the Debtor resides. BHA and the Debtor entered amonth-to-month Leasefor the
Premises, dated Augus 1, 1996. The Debtor defaulted on her payments under the Lease and BHA
commenced anactionto recover the arrearsand evict the Debtor.  Judgment for arrears and evictionwas
entered in favor of BHA on December 23, 1997 and the Debtor filed a chapter 13 petition on December
26, 1997. The bankruptcy filing stayed any further proceedings in connectionwiththe eviction proceeding
[11 U.S.C. §362(3)].

The Debtor sought to confirm a chapter 13 plan and assumed the Lease. BHA opposed
confirmation of the plan and the assumption of the Lease, and also filed a motion for relief from the
automdtic stay. By Memorandum of Decision dated May 13, 1998 and related Order dated June 3, 1998,
the Court (Conrad, J.) denied both confirmation of the chapter 13 plan and assumption of the Lease, and
granted relief from stay to BHA. By Order dated October 1, 1998, the United States Didrict Court for
the Didrict of Vermont (Murtha, C.J.) reversed Judge Conrad’ s decision with respect to the Debtor’'s
gtanding to assume the L ease and remanded the caseto Bankruptcy Court. Seelnre Stoltz, 233 B.R. 280
(D. Vt. 1998).

BHA appealed Judge Murtha's decision. In its November 29, 1999 decision, the Court of
Appedls affirmed the Didrict Court’s reversd to the extent that the Bankruptcy Court denied the motion
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to assume the Lease based on the ground that the Lease had expired prior to the date the chapter 13
petitionwasfiled; and remanded the case to Bankruptcy Court for adeterminationof whether the Debtor’s
motion to assume the Lease should be denied on other grounds. In Re Stoltz, 197 F.3d 625 at 631 (2™
Cir. 1999) at 628. The Appelate Court specificaly found that on the facts of thiscase, it was unnecessary
to decide whether a public housing tenant, who is a debtor, is entitled to greater protection from eviction
pursuant to 8525(a) of the Bankruptcy Code. 1d. at 631 at footnote number eight.

During the pendency of the appedl, the Debtor made post-petition rent payments and remained
current for dmost two yearsafter her case wasfiled, but thenfdl into default in October, 1999. BHA filed
the Motion for Relief from Stay on January 20, 2000 based upon the four missed post-petition rent
payments. On February 7, 2000, prior to any hearing on the stay relief motion, the Debtor moved to
convert her case to chapter 7. The Court (Littlefield, J.) entered an Order converting the case to chapter
7 on February 11, 2000. Thereisno alegationthat the Debtor has failed to make any payments due to
BHA since the February, 2000 Order converting her case to chapter 7. The conversion of the case to
chapter 7 mooted the remand from the Second Circuit on the lease assumption question and leaves only
BHA'’s 8362 motion and the Debtor’s 8525 defense before this Court.

V. DISCUSSION

BHA urges the Court to maodify the automatic stay of 11 U.S.C. 8362 to permit BHA to proceed
withan eviction proceeding againg the Debtor for nonpayment of rent. The Debtor, however, arguesthat
the converson of her case from chapter 13 to chapter 7 transformed her post-petition defaults to pre-
petition claims by virtue of 8348 and that any attempt to evict the Debtor would defacto be based on a
pre-petition rent default which is dischargeable in bankruptcy and hence would violate 8525(a). Itisthe
Debtor’ s contentionthat 8525 prohibits any action by governmenta unitsagaing a Debtor that is premised
onadefault whichwas discharged ina bankruptcy case. Essentialy, the Debtor argues that sheisentitled
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to both discharge her persond liability for the pre-petition rent debt, and to enjoy dl her rights under the

Lease, notwithstanding her defaullt.

1. Impact of Converson Under 11 U.S.C. 8348

Thereisno question that the Debtor’s conversion of her case to one under chapter 7 converted
her post-petition rent obligation to an unsecured pre-petition daim.®> Since pre-petition clams are
dischargeable, and podt-petition clams are not, thisdistinctionisvery important. See11 U.S.C. 8§ 727(b).
This Court finds that by operation of law, pursuant to 8348(d), dl rent the Debtor owed to BHA, through

the date of conversion, is pre-petition rent.*

2. The Couture Case

The quedtion of whether this is a pre-petition claim or a post-petition obligation takes on specid
sgnificance here because of the ruling, relied upon by both parties, of Inre Couture, 225 B.R. 58 (D.V1t.
1998). Inthat decison, Judge Sessonsruled firdt that, asagenerd rule, alandliord may proceed againgt
adebtor tenant for non-payment of rent only for an in rem remedy:

‘Itiscrysta clear . . . that adischarge only prevents a creditor from proceeding againgt the

debtor onthe debt asapersond liability.” Inre Rush, 9 B.R. 197, 200 (Bankr. E.D. Pa.
1981). Sincethefalureto pay rent is abreach of the lease, the landlord may pursue any

3 §348(d) provides: A claim against the estate or the debtor that arises after the order for relief
but before conversion in a case that is converted under 881112, 1208, 1307 of thistitle, other than a
clam specified in § 503(b) of thistitle, shal be treated for dl purposes asif such dam had arisen
immediately before the date of thefiling of the petition.

4 BHA filed amotion on May 30, 2000, requesting that the Court set the effective date of the
conversion as December 23, 1997 or October 1, 1999, in order to avoid the issue now before the
Court. However, the Court did not find adequate cause in this case to modify the provisons of §348
and therefore denied the motion. Hence, the plain language of 8348(d) applies and this must be
deemed a pre-petition rent clam.



remedy to which it is entitled under tate law for that breach except aremedy againg the
debtor persondly to collect the money due. The landlord may ill proceed inrem againgt
the leased premises. In re Bacon, 212 B.R. at 69.

Id. at 64. However, Judge Sessons went on to find that if the landlord is a governmenta unit then there
IS no right to evict the Debtor/Tenant unless there is a post-petition default under the lease:

Whether [the landlord] proceeded instate court to pressthe [debtors ] evictionbefore or after the
discharge of the debt, such an eviction proceeding would clearly be prohibited by 8525 of the
Bankruptcy Code. In re Szymecki, 87 B.R. 14 (Bankr.W.D. Pa. 1988) . . . The rights of the
landlord to proceed in state court are limited. The landlord’ s action must be based wholly on the
debtor’ sdefault on post-petitionrent payments. In re Gibbs v. Housing Authority of New Haven,
76 B.R. 257, 262 (D.Conn.1983) [emphasis original]

Id. a 65. Having found that the rent default here congtitutes a pre-petition claim, the question is whether

this Court reads 8525, as the Couture Court did, to prohibit BHA from evicting the Debtor.

ThefactsinCouturewereidentica to the factsat bar, withone critica distinction: the Couturesfiled

their caseinchapter 7, whereas the Debtor here filed a chapter 13 and later converted her caseto chapter
7. Although thereis no question that the Debtor hastheright to convert her caseto chapter 7[11 U.S.C.
8 1307(a)], and hence to transform her post-petition default into a pre-petition default, it is not clear that

the Couture court considered the possibility of stretching 8525's protections to this situation. Under

Coutureif Debtorsfile chapter 7 at atime when they owe rent, and if their landlord is a governmental
unit, they are entitled to a fresh start with the landlord and to retain possession of the unit, provided they
maked| rent payments required under the Lease which become due after the filing of the petition(i.e., the
post-petition payments).

The questionsquardly before this Court iswhether the Debtor can defest thelift stay motion, relying
solely on the alleged protections of 8525(a), whenshe has no defense under 8362. This Court finds that
the better reasoned cases hold that 8525(a) does not require government landlords to reingtate leasesthat
are in default or authorize courts to alow Debtors greater rights under a lease, after they default, soldy
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because the landlord isa governmenta entity. To rule otherwisewould, inthisCourt’ sopinion, inviteabuse
of the bankruptcy process by debtor tenantsand pendize the very entitiesthat are tryingtoassst individuas
in need of low income housng. In fact, it would creste a reverse discrimination Stuation where
governmenta landlords would be required to give tenants who file for bankruptcy rdief specid privileges
not available to non-debtor tenants.

3. Scope of Protection Provided to Debtor/Tenants by 11 U.S.C. 8525

Section 525(a) protects a debtor against discriminatory trestment. It states in relevant part that:

agovernmental unit may not deny, revoke, sugpend, or refuse to renew alicense, permit,
charter, franchise, or other amilar grant to, condition such a grant to, discriminate with
respect to such a grant againg, deny employment to, terminate the employment of, or
discriminate with respect to employment againgt, a person that is or has been a debtor
under thistitle or abankrupt or adebtor under the Bankruptcy Act, or another personwith
whom such bankrupt or debtor has been associated, solely because such bankrupt or
debtor is or has been a debtor under this title or a bankrupt or debtor under the
Bankruptcy Act, hasbeeninsolvent before the commencement of the case under thistitle,
or during the case but before the debtor is granted or denied a discharge, or has not paid
a debt that is dischargegble in the case under this title or that was discharged under the
Bankruptcy Act.

InCouture, the Digtrict Court recognized that but for itsinterpretation of 8525(a), relief from stay
would certainly be granted to the housing authority to enforce its state law rights to the leased premises,

based uponthe rent payment default. Couture, 225 B.R. at 64-5. It was not disputed that the pre-petition

rent would be discharged; the landlord was seeking repossession of the premises only and not ajudgment
onthedebt. 1d. Thelandlord takesthe same position here: it seeksto evict the debtor based on her non-
payment of rent. Neither party in the ingtant case disputesthat the landlord would be entitled to relief from
day if the landlord were not a governmenta unit.

| believeit is clear that 8525 is directed not just at creditorswho happento be governmenta units

but at governmentd unitsingenerd, and that its purposeisto diminate the potentia for discriminationbased



upon bankruptey filing in those areas where the government is essentidly the sole provider of an important
sarvice.

Thus, theissue in 8525(8) is not collection of discharged debt, ably dedlt within other sections, but
refusa to ded with the debtor because of his bankruptcy and its consequences. While thereis no
proscription on a private party’s refusad to ded, there is such a prohibition when the party is a
governmentd entity and the dedlings arein the nature of licenses, permits, charters, franchises or
amilar grantsfor due to the exclusivity of those benefits, their absence will impair the debtor’ sfresh
Sart.

In re Bacon, 212 B.R. 66, 74 (E.D. Pa. 1997).
Some Courts have held that 8525(a), dedling with anti-discrimination, supercedes the language of
8365, dedling with assumptionand rejectionof leases, whenthe issue isa default under a government held

lease. See In re Szymecki, 87 B.R. 14 (W.D.Pa. 1988), Inre Sudler, 71 B.R. 780 (Bankr.E.D.Pa,,

1987). | find no merit in that argument; | am persuaded by the excelent andyss st forth in 1n re Bacon,
supra, to the contrary. The more specific language of 8365(d)(1) must be read to trump the general
provisons of 8525(a). See In re James, 198 B.R. 885 (Bankr. W.D. Pa., 1996). The proposition that
alogicd extenson in chapter 13 is to read 8525 (@) to override 8365 is without support in the Code,
legidative history or principles of satutory interpretation. Bacon, 212 B.R. at 72.

Subsequent to the hearing in the ingtant case, the Digtrict Court entered adecisonwhich | find to

be as rdevant as Couture to the question a hand. In Merchants Bank v. Frazer, No. 99-CV-326 at 4

(D.Vt. Augugt 8, 2000), this Didrict addressed a statutory construction issue analogous to the one
presented here. InFrazer, the Didrict Court was asked whether the specific and short timeperiod set forth
in 8108(b) supercedes the more generd stay provisions of 8362. As here, neither the legidative higtory
nor the statutes themselves directly defined the relationship betweenthe two provisions of the Bankruptcy
Code, yet arguably either could apply to the issue presented. The Digtrict Court found that Since §362(a)

gpecificaly fails to mention the running of time periods whereas 8108(b) explicitly specifiestiming issues,



§108(b) trumps 8362 in the realm of timing, and quoted the concluson of the Sixth Circuit that “ where
one section of the Bankruptcy Code explicitly covers an issue, another section should not be interpreted

to cause an irreconcilable difference” Id. at 6, dting Bank of Commonwedth v. Bevan, 13 B.R. 989

(E.D.Mich.1981). Thisholding can be applied directly to the ingtant case.

Inthe indant case, §88525(a) and 365 are only in conflict with each other if one reads 8525(a)
expangvey. See In Re Bacon, 212 B.R. at 74, note 16. The protection against discriminatory treatment
atticulated in 8525(a) is very generd; it does not provide any explicit exceptions to other sections of the
Bankruptcy Code or state that it overridesother sections of the Bankruptcy Code. By contrast, 8365 does
et forth specific obligations for assumption of alease that isin default and includes detailed requirements
for severd different types of leases. It is especidly noteworthy, particularly in light of Frazer, that 8525
does not mention leases, lessors or creditors, whereas 8365 specificaly addresses leases and does not
exclude governmentd lessors’. Therefore, any reading that holds 8525 to override §365 when construing
government leaseswould create anirreconcilable difference between these two provisons, aswel asbeing

incongstent with Frazer, supra. This Court isbound to construe the two provisonsin afashion that avoids

conflict in meening, if thet ispossible. It is possible to reconcile these two sections by holding that it is not

®> Asnoted in Frazer,

“While sec 362(a) broadly protects debtorsin general terms, sec108(b) isnarrow in its scope. It
applies specifically to those debtors who, prior to filing for bankruptcy, entered into agreements
which created a limited time period within which they must make some affirmative act, but filed
for bankruptcy prior to the expiration of that time period. Therefore, while all debtorsare
generally protected under the indefinite stay of sec 362(a), that protection is limited for those
who had pre-existing agreements to pay by a particular date under sec. 108(b).” Id. at 11. In
this case the same language could be used to explain why 8525(a) cannot trump 8365 or prohibit
enforcement of 8362, i.e., 8525(a) broadly protects debtorsin general terms, 8365 is narrow in its
scope; 8365 applies specificaly to debtors who, prior to filing for bankruptcy, entered into agreements
which crested |eases.



discriminatory under 8525(a) to require one who assumes a lease to cure dl pre-petition defaults as a
preconditionto assumption, asrequired by 8365. SeeInre James, 198 B.R. 885 (Bkrtcy.W.D.Pa. 1996).
By corallary, it is not discriminatory under sec 8525(a) to grant relief from stay to alandlord who would

be entitled to lift Stay relief under 8362 if it were not agovernmentd entity. See Bacon, 212 B.R. at 74.

| rely upon the rationale of the Bacon court because its construction of 8525 is more than merely

semantical; it makes good sense from a public policy perspective aswell. Under its

congtruction, the Debtor has no specific interest in her leasehold and the landlord does not forfelt its
remedies. Id. at 75, note 17. Bacon distinguished between the housing authority’ s interest as a creditor
and itsrole asagrantor of a public benefit, enabling the public landlord, as a creditor, to receive the same
rights under the Bankruptcy Code as other creditorsin the private market. 1d. at 75. Astherdationship
between debtors and creditors in generd is not implicated by 8525(a), the relationship between debtors
and government creditors should not be impacted by 8525(a), unless the public creditor deprives the
debtor of a protected grant. Under this gpproach, the debtor tenants in the public housing market are
respons ble for the same contractual obligations as non-debtor tenants in the public housng market. The
impact of 8525(a) in this context is to ensure that aformer or current debtor is not discriminated againg,
for example, in the applicationprocess. Asstated in Bacon, “[€]victionfrom the [specific] leasehold does
not . . . [violate 8525(a)] since the Debtor is digible to regpply for housng.” Id. at p. 75, note 17. This
interpretation of 8525(a) mantans the baance between protecting the debtor from governmenta
discriminationbased solely on one' sidentity as adebtor, and protects the creditor interests of acreditor
which happens to be a governmenta unit. Thisbaanceliesat the heart of the Bankruptcy Code.
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Bacon referred gpprovingly to Inre Lutz, 82 B.R. 699 (Bankr. M.D.Pa.1988), where the court

addressed the importance of maintaining this distinction between the government as landlord or creditor,

and the government as a source of discrimination:

[8525] does not cure contractua defaults and does not require governmental units to
continue a contractual rdationship with a debtor when, pursuant to the terms of that
contract, the pre-petition default conditutes cause for terminating the contractua
rdaionship. Unlessit is shown that the creditor was atempting to collect a pre-petition
debt, or was otherwise discriminating againgt the debtor, a governmental unit'stermination
of alease based on a pre-petition default is not per se aviolation of §525.

Lutz, 82 B.R. a 705. As dated above, the Debtor herein has not alleged any claim that BHA is seeking
to impose persond ligbility on her, but rather alleges that 8525(a) is an absolute defense to eviction.

Under today’ s holding, a debtor/tenant can be evicted from public housing if he or sheisindefalt

under the Lease, as long as he or sheisnot denied the right to regpply, on a space avalable basis, for
comparable housng without regard to thefact that he or she has sought bankruptcy relief, without violating

8525. In thisregard, Bacon noted:

| recognize the result of this rule may be the temporary loss of a public housing unit for the

Debtor as she awaits the assgnment of anew unit. The hardship of this consequence will

be a function of the demand for housing and the availability of units. However, as the

Court noted in Waitts, [876 F. 2d 1090 (3d Cir. 1989)] ‘the fresh start policy does not

require the State to insulate a debtor from any and al adverse consequences of a
bankruptcy filing.’

1d. at 76 (citationomitted).® TheHobbs court echoed this sentiment and set forthitsrationde persuasively:

If 8525(a) isread as broadly as Debtor argues, a public housing authority could never evict
a tenant. Every time a tenant defaulted under a lease, a tenant could smply file for
bankruptcy and discharge the pre-petition debt. The tenant then could invoke the
protection of 8525(a) to mantain possession of the premises without curing the pre-
petition defaults under 8365(b)(1)(A). This Court rejects this interpretation of 8525(a)

® It isimportant to note that the Third Circuit decided Weatts, construing § 525(a) narrowly,
after the Bankruptcy Courts of that Circuit decided Sudler and Szymecki, discussed above.
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while recognizing thet the effect on this particular Debtor is harsh. The Debtor has limited
financid means and will be dispossessed of her subsidized housing. However, 8525(a) was
not intended to shield debtors from their responsibilities under a resdentid lease. The
Debtor can regpply for subsidized housing. The waiting period before the Debtor can
rescquire subsdized housing will depend on the number of available unitsand the number
of people demanding such accommodations. If the Creditor refuses to grant the Debtor
subsidized housing because the Debtor filed this bankruptcy case and discharged pre-
petition rent, then and only then would 8525(a) prohibit the Creditor's actions. However,
§525(a) does not prevent the Creditor from proceeding with the requested eviction.

Hobbs, 221 B.R. at 896.

| find theanalysesinBaconand Hobbs compdling. The distinction between the grant to participate

in the public housing program, and the absolute right to remain in a particular unit even if no rent is paid,
iscriticd. The congressiond history” and the baance of rightsin the Bankruptcy Code requires that this
distinction be recognized and that the scope of 8525(a) be limited to the generd grant of freedom from
discrimination. Any other reading of 8525(a) would make it Smply another manifestation of the automatic
stay and render 8365 meaningless as to landlordswhichare governmentd units. In that regard, this Court,
like the Bacon court, agrees with the conclusion reached in In re Saunders, 105 B.R. 781 (Bankr.
E.D.Pa.1989):

8525(a) ingead wasintended to reach non-creditor governmenta (or quas-governmental)

entities that, in their quest to protect the public interest, wrongfully discriminate againgt

debtorsand frudirate the "fresh sart”" policy of the Bankruptcy Code by denying property

interests not obtainable through the private sector. Unless the governmenta entity was

acting as an agent for a creditor, such conduct would not run afoul of 8362.
Saunders, 105 B.R. at 787 (interna citations omitted).

V. CONCLUSION

The Bankruptcy Code is designed to give the honest debtor a fresh start, and 8525(a) hdps to

" See H.R.Rep.No. 595, 95" Cong., 1% Sess. Pp. 366-67, 1977 U.S. Code Cong. & Admin.
News pp. 5963, 6321-6323; S.Rep.No. 989, 95" Cong. 2d Sess. 81, 1977 U.S. Code Cong. &
Admin.News pp. 5787, 5867, cited in Bacon 212 B.R. at 71.
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ensure that god is not thwarted by discriminatory practices which pendize someone solely because he or
she availed themsdlves of the rdlief obtained through bankruptcy. But, thedebtor'sfresh start isnot intended

tobea“head dart”. SeeBacon, 212 B.R. a 76, and Habbs, 221 B.R. at 896. Toavoid theimpermissble

head start, bankruptcy should not place a debtor in a better position than any other public housing tenant.
Congtruing 8525(a) to protect adebtor's right to public housing, that is, to participate in a public housng
programunder thetermsof alease, achievesthe appropriate “freshstart” without crossing the lineto a* head
dat”. Clearly, the Debtor cannot be turned away fromagovernment subsidized rentd unit smply because
shefiled for bankruptcy protection or previoudy discharged arent debt to a governmentd landlord. But
likewise, she should not be immune fromevictionwhenshe falsto pay her rent, Smply because her landlord
happens to be a governmentd unit. For the reasons stated above, the Court finds that 11 U.S.C.
8525(a) does not protect the Debtor fromevictionwhere thereis a payment default whichwould otherwise
entitle a non-government landlord to relief from stay. Accordingly, BHA’s Mation for Relief from Stay is

granted to alow BHA to pursue its non-bankruptcy law remedies with respect to the Lease.

Dated: September 18, 2000

/9 Colleen A. Brown
Colleen A. Brown
U.S. Bankruptcy Judge
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